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" Passed by Shri Uma Shanker Commissioner (Appeals-Ii)
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Arising out of Order-in-Original No 20/Supdt AR-1/2015-16 Dated 15.04.2016 Issued
by Supdt AR-l Div-ll, Service Tax, Ahmedabad

5] SrieTaet @7 9 Ud UaT Name & Address of The Appellants

* M/s. Alka Air Link Ahmedabad
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-
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» Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-

e &g s G ged, Soe Yed 1 dareR stdield rRifieRe ot 20, | A=
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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50 RG T BT A OUY 5000/ — I A5 BT | SR VAT @ HI, ST @ AT SR AT T34
AT WU 50 G AT SN SUET & 981 WYY 10000 /— Wi A BRI |

(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate

Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Servicé Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax &interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector
Bank of the place where the bench of Tribunal is situated.
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be accompanied by a copy of order of Commissioner Central Excise (Appeals){OlA)(one of
which shall be a certified copy) and copy of the order passed by the Addl. / Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (010) to apply to

the Appellate Tribunal.

s iR warETerd Yo ARIFET, 1975 £ v R agd-1 @ st FeilRd fae
STIR HE 33 T W il @ oy @ A W ® 650/ I @1 ey Yo fewe
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2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-l in terms of the Court Fee Act, 1975, as amencded.
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3. Attention is also ir_\vited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4, For an appeal to be filed before the CESTAT, itis mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded" shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
@iy~ amount payable under Rule 6 of the Cenvat Credit Rules.

o Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014,

A1) wuHed A, %W T A m'a 3yt TTiRRRRUT & TeTaT Sigl Qe YT e ATETS
Rt &1 @t AT RRU 71T Yed & 10% s_a,maummaﬁmaogﬁmmg’raﬂmai
10% SOV TR 61 511 Hecl T

4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penally._where penalty alone is in dispute.
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ORDER IN APPEAL

M/s. Alka Airlink, Aashish Complex, Swastik Cross Road, C. G.
Road, Navrangpura, Ahmedabad (hereinafter referred to as ‘the appellants’)
have filed the present appeal against the Order-in-Original number 20/Supdt
AR-1/2015-16 dated 15.04.2016 (hereinafter referred to as ‘the impugned
order’) passed by the Superintendent, Service Tax, AR-I, Division-II,

Ahmedabad (hereinafter referred to as 'the adjudicating authority’).

2, The faéts of the case, in brief, are that the appellants are holding a
Service Tax registration number ACAPS7028]ST001. From the available
rec.Qrds, it was established that the appellants had failed to file ST-3 returns
for the periods 2009-10, 2010-11 and 2011-12, as required under Section 70
of the Finance Act, 1994, read with Rule 7 of the Service Tax Rules, 1994 as

amended.

3. Accordingly, a show cause notice, dated 12.03.2013, was issued to the
appellants. The said show cause notice was adjudicated by the adjudicating
authority vide the impugned order. The adjudicating authority ordered to
reéo\fer late fee amounting to maximum T48,000/- under Section 70 of the
Finance Act, 1994 read with Rule 7(1)-and 7(2) of the Service Tax Rules,
1994 and imposed penalty of 1,000/~ under Section 77 of the Finance Act,
1994,

-

4. Being aggrieved with the impugned order the appellants have preferred
the present appeal. In their appeal memo, they stated that they had delayed
in filing the ST-3 returns, pertaining to the periods mentioned in paragraph 2
of this order, due to virus in their computer system and also due to
absenteeism of their account personnel. Moreover, the appellants quoted that
there was no revenue loss to the government. Accordingly, they requested to

drop the demand of penalty by setting aside the impugned order.

5. Personal hearing in the matter was granted and held on 06.01.2017
wherein Shri Vipul Khandhar, Chartered Accountant, appeared before me and

reiterated the contents of appeal memo.

6. I have carefully gone through the facts of the case on records,
grounds of appeal in the Appeal Memorandum and oral submissions made by
the appellants at the time of personal hearing. I find that the adjudicating
authority has ordered to recover late fee amounting to maximum < 48,000/-
for not/late filing of ST-3 returns and imposed penalty of < 1,000/- under
Section 77 of the Finance Act, 1994. The appellants pleaded that due to
certain reasons (mentioned in paragraph 4 of this order), they were unable
to file ST-3 returns on time and also the issue is revenue neutral and

therefore, requested to set aside the impugned order. Under the exnstmgh_"jf‘\

scheme of law, Rule 7 of the Service Tax Rules, 1994, read with its sub-“‘
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rules, deals with the provisions relating to the filing of Service Tax return.
Rule 7C prescribes the penalty which an assessee has to pay if there is delay

in filing of service Tax Return.

Where the return prescribed under Rule 7 is furnished after the date
prescribed for submission of such return, the person liable to furnish the said

return shall pay to the credit of Central Government, from the date

prescribed for submission of return i.e. 25" of the month following the
particular half year till the date of furnishing of the said return, the following

penalty;
Period of Delay Penalty/iate fee before Penalty/late fee
finance ACT 2011 After finance ACT
2011
for delay up to 15 T 500/- T 500/-
days
for delay beyond 15 < 1,000/- T 1,000/-
days but up to 30
days
for delay beyond 30 % 1,000/~ + 100/~ | T1,000/- + T
days ) per day (from 31st | 100/- per day
day subject to a (from 31st
maximum amount | day subject to a
of ?2000/-. maximum amount
of T20000/-.

It is clear from the above the above that penalty is subject to maximum
specified in Section 70. Section 70(1) Specify the maximum penalty of ¥
2,000/~ in respect of return filed up to 31st March 2011. This amount of
maximum penalty is been increased to <20,000/- w.e.f. 01.04.2011.

Provided also that where the gross amount of service tax payable is nil, the
Central Excise officer may, on being satisfied that there is sufficient reason
for not filing the return, reduce or waive the penalty. However, in the present
case, the appellants have clearly mentioned that they have paid the Service
Tax before issuance of the show cause notice. Hence, the adjudicating

authority has ver); rightly imposed penalty as per procedure.

In their grounds of appeal, the appellants have stated that the delay for filing
the ST-3 returns was caused due to ignorance (that procedures have been
changed in respect of filing of ST-3 returns), virus in computer system and
“also due to absenteeism of their account people. These are very rudimentar?

excuses on the part of the appellants. Ignorance of law cannot be treated as ' = ./
an excuse to escape from penal provisions. The virus in computer and .

absenteeism of their staff are their personal problems which cannot be
sheiters for escape from penalty. Moreover, it is also surprising that every
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time, over a long period of time, virus appeared in the computer or the
concerned person was not available, which does not appear to be credible dr

believable explanation.

Further, they have stated that they have discharged the Service Tax IiabilityA
before issuance of show cause notice. In this regard, I would like to quote
the recent judgment of Hon'ble Karnataka High Court in the matter c;f K.
Madhav Kamath Brother & Co. v. Asst. Comm. of Central Excise. In the said
case, the Hon'ble High Court pronounced that even if Service Tax is paid
prior to Show Cause Notice, still the penalty shall be leviable under Sections
76/78 and 77 of Finance Act 1994. The matter pertains to the period January
2006 to October 2006. The department issued show cause notice for non-
filir'ig"of return and non-payment of Service Tax along with the levy of
penalty on the same (within the show cause notice itself) under Sections
76/78 and 77 of the Finance Act 1994. However, the assessee deposited the
Service Tax liability before Aissuance of show cause notice. The assessee
contended that since there was no intention to evade Service Tax on their
part and non-filing of returns/ non-payment of tax was merely bonafide
mistake, hence, penalty could not be levied. On appeal being filed before the
Hon'ble CESTAT, Bangalore, the Hon’ble Tribunal rejected the plea of the
assessee and upheld the levy of penalty. Subsequently, appeal was filed
before the Hon'ble High Court. The Hon’ble High Court also held that even if
Service Tax was paid prior to issuance of show cause notice, it does not
preclude from the levy of penalty under Sections 76/78 and 77 ibid. Thus,
the argument of the appellants that the issue is revenue neutral, as they

have already paid the Service Tax, does not hold any ground.

7. Accordingly, as per the above discussion, I do not find any reason to

interfere in the impugned order and reject the appeal filed by the appellants.

8. diehal gRT &l Y o718 3ol & UerT 3WRiw o ¥ RFar aiar 3

8.  The appeals filed by the appellant stand disposed off in above terms.

&WSIW"

(331 QIET)
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CENTRAL EXCISE, AHMEDABAD.

ATTESTED

SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.
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To,
Alka Airlink, Aashish Complex,
Swastik Cross Road, C. G. Road, Navrangpura,

Ahmedabad

Copy to:

1) The Chief Commissioner, Central Excise, Ahmedabad.

2) The Commissioner, Service Tax, Ahmedabad.

3) The Dy./Asst. Commissioner, Service Tax, Division-1I, Ahmedabad.
4) The Superintendent, AR-I, Service Tax, Division-II, Ahmedabad.

5) The Asst. Commissioner(System), Service Tax Hq, Ahmedabad.

6) Guard File.

7) P.A. File.




