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' Passed by Shri Uma Shanker Commissioner (Appeals-II)

ITgar ala inrar : 3nlglu rrut er om#gr

------~=----~~
Arising out of Order-in-Original No 20/Supdt AR-1/2015-16 Dated 15.04.2016 Issued

by Supdt AR-I Div-II, Service Tax, Ahmedabad

tT aicftc1cbdf cITT 'lJl=r gtj° -gm Name & Address of The Appellants
·. Mis. Atka Air Link Ahmedabad .

gr 3r4ta mer a srige al{ ft arf# U pf@rant alt 3r@ RrfRa val a a
var&
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-

lm zye, Gu zgc vi hara ar@ta nrznTf@raw at ar4ta
Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-

~~,1994 c&J- l:lRT 86 cfi 3Wffi~ cITT ~ cfi 'CITff c&J- \i'IT "flcITTft:
Under ~'.foction 86 of the Finance Act 1994 an appeal lies to :-

ufa 2flu 9 Rt zrc,n zgca vi arm sr4)hr urznf@erasw it. 20, ~~
i:!lff9cc1 cbA.Jl\:1°-s, ~"JTR', ~5l-lGl611G-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.

(ii) srfl4tr urznf@raw at fa#ha rf@)fr4a, 1994 c&J- l:lRT 86 (1) cfi 3Wffi ~~
Alll-llcJ<;>1"I, 1994 cfi ~ 9 (1) cfi 3Wffi ~ tpJl=f ~.tr- 5 ll "cJR ~ ll c&J- \i'IT
#ft'vi s# rrr fGra 3r#gr f@as 3r4ta t n{ st st ufaat
?ft uft ale (smi a vamfr ,R tf) sj er # fr en i mrnf@rawwr al nuts fer
%, -mrr cfi" "IWRi ,m4\i1Pl¢ af5f ~ cfi rlllll4"1a cfi" ~ ·xfu:lxt;lx cfi" ma aifh #agrr wr
11 ui hara at ir, an at l=fTlT 3it era Tar if nu; 5 er zIT '1fffi 'cjj1'f % cffii ~
1000 /- ~ ~ 'ITTlfr I \JJ'ITT ~ ct)- l=fflT , fll1'iT ct)- l=frT 3j Gana ma uif u; 5 Gr4 zI
50 Gar a gt it wag 5ooo/ hr 3hut zhft I vi hara at ir, ans at l=fTlT 3rR~ <Tm
ifq 50 erg zna vnr ?& azi 6T; 100o/- #ha 3hurt z)ft[

(ii) The appeal under sub section (1) of Section 86. of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax &-'interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10, 000/- where the amount of
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector
Bank of the place where the bench of Tribunal is situated. .' i'" :'.)>;,,;;;:~/~~~ .
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(iii) ~ 3T~T-T.1994 WI W-<f 86 ·c1\'i '3Cf-tTixT3ri 1{ci (21:1) m 3~ 3"f"Cfffi i-rcrmR
~c{(. 1994 cf> f.lwr 9 (21:1) cf> 3~ frlm~ l'fTTll ~:e'r.-7 11 WI mf ~ -qcf ~ ml!.T
3rrgcffi,, ~ mtflc{ Wcli (3Ttfu.f) a spar uRi (0IA)(or wrnuro fild M) 3jk '3ru
an1gr, grIr / q 3nga 31era A219k cf>;:zyf ~(ClfG: ~. 3]1.~~ en! 31NcR c!i"'A'
a fr2r ta gg arr#r (olo)6 u ufl srf1
(iii) The appeal Linder sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be ar,companied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one of
which shall be a certified copy) and copy of the order passed by the Addi. / Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (010) to apply to

the Appellate Tribunal.

2. 7.[~ffi~'rfmr ~fmc17.T ~ 3Titrf.izr:r, 1975 WI :ifffi "CR~-1 cf> 3~ frlmfur fcli"C!
arrr qr amt vi en ,fermrl amt a4l R F 5 6.50/- trn cnl ~IIB<l ~~c
rv11Tf iAT 'rflffi°q I

2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-I in terms of the Court Fee Act, 1975, as amended.

3. vmar gca, snr z[cm vi hara sq4ah1 mmnf@raw (arffafe) frarrcf, 1982 it 'rffml
ti arr iif wait at a[fraa fmnii al aj eat anaffa Rn ura &I

3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, l::xcise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. @tam grca, he€hr3ear grvi #hara 341r if@raU1 (@-a) h m'ct .3{ll'rc;tr m ,mm1r it
=4hr 3uTz 2/rn 3f@)er5i, r&gy Rt rt 39q ah 3iaii R@4zrgiz-2) 3rf0@1a 2oy(2t9ii
=?'-l)~,icr,: of..ot.=?oYV ;;tf cll'r lmfrlf~. Y'l,W tlif 'tlm O c)-; .3trkc,~ <nT afr Nf<ll tlif •~ t, ril"U
f.:lt~ <ITT n{ qf-fr arm aat 3rear k, aura f grII c)i 3ic=f;J,c=r ;,rmaaa 3hf@re 2zr «ff@r

at azqv 31f@ar
~~J-lf :5fcrrc; QJ~; i:rtiWJfcli"{ in 3rc=r¾-f" JJ'fal Fcni:r mr Q_Ffi" ;f.i · f.ti:., l11limr t -

(i) '<JRf 11 g\° €J; 3~~(f ~q,-Jf

(in *cTcic: ;;rnr a{ na if@
(Hi) rdnr feramat frat h 3ii 2at nU

0

c:, 3al agra qz fnr mr a5 mc1'l.llc'f ftrdl<r c~t 2) .3rM~. 2014 m 3lm'3'1' "{r qp fcn:l-11
311:rr~fl<r t;1~,r,rtr €J;wrn; fcrcrrn'lfr.,~~r;rr.:r 3r;;fr i:m 3n11 ait rapa#iti

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.20·14, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of tile Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken·;
(iii) ah1ount payable under Rule 6 of the Cenvat Credit Rules.

Provided further that the provisions of this Section shall not apply to the stay
applicatioh and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

4(1) zriaof ii, z 3r2gr hr uf 3qr m@raw h parer srz area 3rear era 1«vs
fcr~ ~ c=ll ;in<JT fcITT!' 'Jl'Q' ·~ tJi 10% a1afc'flc11T{ 3t'r{~~ ~ fcl ellfa pt aa av h
10% 2p1arruRr an aafr &el

4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute. or

penalty. where penalty alone is in dispute. IllI.,
i!
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F.No.: V2(ST)83/A-II/2016-17

ORDER IN APPEAL

M/s. Alka Airlink, Aashish Complex, Swastik Cross Road, C. G.
Road, Navrangpura, Ahmedabad (hereinafter referred to as 'the appellants')
have filed the present appeal against the Order-in-Original number 20/Supdt
AR-I/2015-16 dated 15.04.2016 (hereinafter referred to as 'the impugned
order') passed by the Superintendent, Service Tax, AR-I, Division-II,

Ahmedabad (hereinafter referred to as 'the adjudicating authority').

2. The facts of the case, in brief, are that the appellants are holding a

Service Tax registration number ACAPS7028JST001. From the available

records, it was established that the appellants had failed to file ST-3 returns
for the periods 2009-10, 2010-11 and 2011-12, as required under Section 70
of the Finance Act, 1994, read with Rule 7 of the Service Tax Rules, 1994 as

amended.

3. Accordingly, a show cause notice, dated 12.03.2013, was issued to the

appellants. The said show cause notice was adjudicated by the adjudicating
authority vide the impugned order. The adjudicating authority ordered to

recover late fee amounting to maximum 48,000/- under Section 70 of the
Finance Act, 1994 read with Rule 7(1) and 7(2) of the Service Tax Rules,
1994 and imposed penalty of tl,000/- under Section 77 of the Finance Act,

1994.

4. Being aggrieved with the impugned order the appellants have preferred
the present appeal. In their appeal memo, they stated that they had delayed
in filing the ST-3 returns, pertaining to the periods mentioned in paragraph 2
of this order, due to virus in their computer system and also due to
absenteeism of their account personnel. Moreover, the appellants quoted that
there was no revenue loss to the government. Accordingly, they requested to

drop the demand of penalty by setting aside the impugned order.

5. Personal hearing in the matter was granted and held on 06.01.2017

wherein Shri Vipul Khandhar, Chartered Accountant, appeared before me and

reiterated the contents of appeal memo.

6. I have carefully gone through the facts of the case on records,
grounds of appeal in the Appeal Memorandum and oral submissions made by
the appellants at the time of personal hearing. I find that the adjudicating

authority has ordered to recover late fee amounting to maximum 48,000/
for not/late filing of ST-3 returns and imposed penalty or 1,000/- under
Section 77 of the Finance Act, 1994. The appellants pleaded that due to
certain reasons (mentioned in paragraph 4 of this order), they were unable
to file ST-3 returns on time and also the issue is revenue neutral and
therefore, requested to set aside the impugned order. Under the existing.._"g"·7 /.
scheme of law, Rule 7 of the Service Tax Rules, 1994, read with its sub- .• + 4Esf- »?, e..-° 5j- .'- •"'' ... ,f'

%#e?
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F.No.: V2(ST)83/A-II/2016-17

rules, deals with the provisions relating to the filing of Service Tax return.

Rule 7C prescribes the penalty which an assessee has to pay if there is delay
in filing of service Tax Return.

Where the return prescribed under Rule 7 is furnished after the date
prescribed for submission of such return, the person liable to furnish the said
return shall pay to the credit of Central Government, from the date
prescribed for submission of return i.e. 25 of the month following the
particular half year till the date of furnishing of the said return, the following
penalty;

Period of Delay Penalty/late fee before Penalty/late fee
finance ACT 2011 After finance ACT

2011

for delay up to 15 z 500/ & 500/
days

for delay beyond 15 <z 1,000/ z 1,000/
days but up to 30
days

for delay beyond 30 € 1,000/-4 1oo/ <1,ooo/- +
days

r per day (from 31st 100/- per day
day subject to a (from 31st
maximum amount day subject to a
or 2000/-. maximum amount

of ~ 20000/-.

It is clear from the above the above that penalty is subject to maximum
specified in Section 70. Section 70(1) Specify the maximum penalty of ~

2,000/- in respect of return filed up to 31st March 2011. This amount of
maximum penalty is been increased to 20,000/- w.e.f. 01.04.2011.

Provided also that where the gross amount of service tax payable is nil, the
Central Excise officer may, on being satisfied that there is sufficient reason
for not filing the return, reduce or waive the penalty. However, in the present
case, the appellants have clearly mentioned that they have paid the Service
Tax before issuance of the show cause notice. Hence, the adjudicating

3

authority has very rightly imposed penalty as per procedure.

In their grounds of appeal, the appellants have stated that the delay for filing
the ST-3 returns was caused due to ignorance (that procedures have been

changed in respect of filing of ST-3 returns), virus in computer system and
also due to absenteeism of their account people. These are very rudimentary
excuses on the part of the appellants. Ignorance of law cannot be treated as
an excuse to escape from penal provisions. The virus in computer and
absenteeism of their staff are their personal problems which cannot be
shelters for escape from penalty. Moreover, it is also surprising that every
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F.No.: V2(ST)83/A-II/2016-17

time, over a long period of time, virus appeared in the computer or the

concerned person was not available, which does not appear to be credible or
believable explanation.

Further, they have stated that they have discharged the Service Tax liability
before issuance of show cause notice. In this regard, I would like to quote

a

the recent judgment of Hon'ble Karnataka High Court in the matter of K.

Madhav Karnath Brother & Co. v. Asst. Comm. of Central Excise. In the said
case, the Hon'ble High Court pronounced that even if Service Tax is paid
prior to Show Cause Notice, still the penalty shall be leviable under Sections

76/78 and 77 of Finance Act 1994. The matter pertains to the period January

2006 to October 2006. The department issued show cause notice for non

filing of return and non-payment of Service Tax along with the levy of

penalty on the same (within the show cause notice itself) under Sections
76/78 and 77 of the Finance Act 1994. However, the assessee deposited the
Service Tax liability before issuance of show cause notice. The assessee

0 contended that since there was no intention to evade Service Tax on their

part and non-filing of returns/ non-payment of tax was merely bonafide
mistake, hence, penalty could not be levied. On appeal being filed before the

Hon'ble CESTAT, Bangalore, the Hon'ble Tribunal rejected the plea of the

assessee and upheld the levy of penalty. Subsequently, appeal was filed
before the Hon'ble High Court. The Hon'ble High Court also held that even if
Service Tax was paid prior to issuance of show cause notice, it does not

preclude from the levy of penalty under Sections 76/78 and 77 ibid. Thus,
the argument of the appellants that 'the issue is revenue neutral, as they

have-already paid the Service Tax, does not hold any ground.

0
7. Accordingly, as per the above discussion, I do not find any reason to
interfere in the impugned order and reject the appeal filed by the appellants.

8. 3141aaa rr za RR a{ 3r4hit ar far 3uhah far srar zr

8. The appeals filed by the appellant stand disposed off in above terms.

sre8w2

3rgm (3r4ea - II)

CENTRAL EXCISE, AHMEDABAD.
ATTESTED

,oai7
? j

SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.
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To,

Alka Airlink, Aashish Complex,

Swastik Cross Road, C. G. Road, Navrangpura,

Ahmedabad

Copy to:

1) The Chief Commissioner, Central Excise, Ahmedabad.

2) The Commissioner, Service Tax, Ahmedabad.
3) The Dy./Asst. Commissioner, Service Tax, Division-II, Ahmedabad.
4) The Superintendent, AR-I, Service Tax, Division-II, Ahmedabad.
5) The Asst. Commissioner(System), Service Tax Hq, Ahmedabad.

6) Guard File.
7) P.A. File.
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